
 
     
 
 
               
 

AGENDA - REGULAR MEETING OF COUNCIL 
Monday, March 27, 2023 @ 2:00 PM 

In the City Hall Council Chambers – 4850 Argyle Street, Port Alberni, BC 
               

The following pages list all agenda items received by the deadline [12:00 noon on the Wednesday before the 
scheduled meeting].  A sample resolution is provided for most items in italics for the consideration of Council. For 
a complete copy of the agenda including all correspondence and reports please refer to the City’s website 
portalberni.ca or contact the Director of Corporate Services at 250.720.2823 or by email 
danielle_leurebourg@portalberni.ca  or the Deputy City Clerk at 250.720.2822 or by email 
sara_darling@portalberni.ca  

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

A. CALL TO ORDER & APPROVAL OF THE AGENDA 
1. Recognition of unceded Traditional Territories. 
2. Late items identified by Councillors. 
3. Late items identified by the Corporate Officer. 
4. Notice of Video Recording (live-streaming and recorded/broadcast on YouTube) 
 

That the agenda be approved as circulated. 
 

B. ADOPTION OF MINUTES - Page 9 
1. Special meeting held at 9:30 am and Regular Council meeting held at 2:00 pm on March 

13, 2023, as presented.  
 

C. PUBLIC INPUT PERIOD 
An opportunity for the public to address Council on topics relevant to City Council.  A maximum of  
four [4] speakers for no more than three [3] minutes each will be accommodated. 
 

D. DELEGATIONS 
1. Rotary Club of Port Alberni - Page 16 

Don Jones, Director, in attendance to present an overview of the Community Cleanup 
Day event scheduled for Saturday April 22, 2023. 

 

E. UNFINISHED BUSINESS 
Includes items carried forward from previous Council meetings. 
 

1. Five Year Financial Plan 2023 – 2027, Bylaw No. 5075 | Amendment - Page 18 
Report dated March 20, 2023 from the Director of Finance requesting Council 
consideration for a Financial Plan amendment. 

 

a. THAT Council amend the “City of Port Alberni 2023 – 2027 Financial Plan Bylaw No. 
5075” as follows for the Capital Plan in progress: 
i. Administration - GIS Projects – [Housekeeping] - to have Council combine the 

two GIS projects into one project 19001 & 22003 for $58,010. 
ii. Administration - Asset Management implementation – 21003 – moving to a 

staff position instead of contract services. Relinquish $43,024 back to reserves.  

http://www.portalberni.ca/
mailto:danielle_leurebourg@portalberni.ca
mailto:sara_darling@portalberni.ca
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iii. Paving - Harbour Rd Argyle to Dunbar – 17415 – Work to be completed within 
the Connect the Quays project or redevelopment of Somass Lands project 
funding of $41,211 to be relinquished to reserves, expense spending to date. 

iv. Paving - 6th Ave-Melrose to Bruce – 18415 – Work deferred beyond current 
five-year plan, relinquish $280,000 back to reserves, expense any amount to 
date. 

v. Paving - Rail Crossing - Strathern & Dunbar – 21031 repair work completed on 
Lathom crossing. Relinquished $135,225 back to reserves. 

vi. Paving - 15th Ave-Montrose to Bruce (westside half road reconstruction) – 
22018 – Future development along this road will occur in the near future and 
works will be completed at that time. relinquish $120,000 back to reserves, 
expense any amount to date. 

vii. Storm - 6th Ave-Argyle St to Melrose – 18417 - Work deferred beyond current 
five-year plan, relinquish $400,000 back to reserves, expense any amount to 
date. 

viii. Cultural Services – [Housekeeping] - McLean Mill Capital Projects – Heritage - 
Projects 20019, 21021, and 22027 “McLean Mill Capital Projects - Heritage” 
combine for carry forward $94,858 with 2023 McLean Mill Capital Projects – 
Heritage. 

ix. Cultural Services - reallocate McLean Mill – UGST – Project 21019 – in the 
amount of $30,000 to McLean Mill Septic site upgrades bringing the total 
budget to $279,500. 

x. Parks – [Housekeeping] – Combine Projects 20020, 20026, 21022, 21067, and 
2022 Facilities – Asset Renewal projects totalling $139,196 with the 2023 
Facilities Upgrade. 

xi. Sewer - 6th Ave-Melrose to Bruce 240m – 18603 - Work deferred beyond 
current five-year plan, relinquish $280,000 back to reserves, expense any 
amount to date. 

xii. Sewer - Small Capital Main Replacements $26K, signage $6K, monitoring 
equipment $68K – 21039 – required works completed. Relinquish $92,789 to 
reserves. 

xiii. Sewer - Harbour Road Trunk Sewer Replacement – Maintenance work 
provided improvements and currently no need to replace main. Relinquish 
$300,000 back to reserves. 

xiv. Sewer - Small Capital Main Replacements – 22068 – close project, no 
expenditures. Relinquish $100,000 back to reserves.  

xv. Water - New Twin Main Ph 4 (church St./16th Ave to Montrose St./15th Ave) – 
20096 – Phase 4 completed. Relinquish $519,856 back to reserves. 

xvi. Awaiting Development completion – Burde Street – Anderson to 17th Avenue 
– [Housekeeping] Combine Projects 20022, 19018, 19021, 19029 – totalling 
$370,000. 
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xvii. Paused Project - Replace 1998 Jordair Compressor - moved to 2023 – 18410 – 
Moved to 2024 Capital Plan - $59,700. 

xviii. Paused Projects - Electronic Filing System - Records Management – 19000 – 
Relinquish $53,230 to reserve. 

xix. Review approach – Water Meter Replacement Program 6 years – Project 
17506, 20084, and 21048 – capitalize works complete, relinquish $816,153 to 
reserve and add $300,000 in 2023 Capital Fund from Water Reserve to 
complete works in capital work associated with Meter replacement in 2023. 

 

b. THAT Council amend the “City of Port Alberni 2023 – 2027 Financial Plan Bylaw No. 
5075” to add in the 2023 Capital Plan – “10th Avenue and Dunbar Street |10th 
Avenue and Redford Street traffic improvements” in the amount of $410,000 
coming from the Capital Works Reserve. 

 

c. THAT “City of Port Alberni 2023 – 2027 Financial Plan Bylaw No. 5075” be read a 
second time as amended.  

 
2. Financial Plan Q&A Summary - Page 58 

Summary of questions and responses as it relates to the 2023-2027 Financial Planning 
process. 

 
3. Committee of the Whole Meeting March 6, 2023 | Financial Reserves and 

Development Cost Charges 
Recommendations from the CoW held March 6, 2023 for Council consideration. 

 

a. THAT members of the Committee recommend to Council that Council direct staff to 
prepare a report regarding the establishment of reserves based on the proposed 
reserves outlined in the staff report titled ‘Current and Proposed Financial Reserves’ 
and dated February 10, 2023. 

 

b. THAT members of the Committee recommend to Council that Council direct staff to 
prepare a report regarding the increase Development Cost Charges. 

 
4. Committee of the Whole Meeting March 20, 2023 | Soft Ball Fields and Building 

Community Funding 
Recommendations from the CoW held March 20, 2023 for Council consideration. 

 

a. THAT Committee of the Whole recommend Council request a report on the 
feasibility of considering additional funding for soft ball field repair and 
maintenance in the 2023-2027 Financial Plan. 

 

b. THAT Committee of the Whole recommend to Council to consider that Building 
Community Funding requests be brought forward with letter and Criteria as staff 
are aware of them. 
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F. STAFF REPORTS 
Members of the public may be recognized by Council to speak to a report if the report is a response to 
their correspondence or an application.  
 

1. Accounts 
THAT the certification of the Director of Finance dated February 27, 2023, be received 
and the cheques numbered _____ to _____ inclusive, in payment of accounts totalling  
$ _____, be approved. 
 

2. Quarterly Reports - Page 61 
 1st Quarter reports from the following departments: 

• Corporate Services 
• Finance and Information Technology 
• Parks, Recreation & Heritage 

 

THAT Council receive the 1st Quarter Reports from the Corporate Services Department, 
Finance and Information Technology Department and Parks, Recreation & Heritage 
Department. 

 

G. BYLAWS 
Bylaws are required for the adoption of regulations, financial plans, changes to land use policy and to 
approve borrowing.  A bylaw requires four separate resolutions to be adopted and must be considered 
over a minimum of two [2] Council meetings.  Each reading enables Council to reflect on the bylaw before 
proceeding further. 
 

1. OCP and Zoning Bylaw Amendments | 2601 Burde Street - Page 71 
Report dated March 13, 2023 from the Planner II requesting Council consideration of 
first and second reading of the proposed bylaws and authorization to advance the 
bylaws to a Public Hearing on April 24, 2023. 
 

a. THAT “Official Community Plan Amendment No. 40 (2601 Burde Street – Irg), Bylaw 
No. 5070" be now introduced and read a first time.  

 

b. THAT "Zoning Map Amendment No. 58 (2601 Burde Street – Irg), Bylaw No. 5071” 
be now introduced and read a first time.  

 

c. THAT “Official Community Plan Amendment No. 40 (2601 Burde Street – Irg), Bylaw 
No. 5070" be read a second time.  

 

d. THAT "Zoning Map Amendment No. 58 (2601 Burde Street – Irg), Bylaw No. 5071” 
be read a second time. 

 

e. THAT the amending bylaws be advanced to a Public Hearing on Monday April 24th, 
2023 at 6:00 pm. 
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H. CORRESPONDENCE FOR ACTION 
Correspondence addressed to the Mayor and Council by an identifiable citizen included on an agenda is 
correspondence asking for a specific request of Council and the letter writers will be provided a 
response.  Correspondence regarding personnel matters, legal action and/or items of a confidential 
nature will not be included. 
 

1. BC Farmers’ Markets - Page 90 
Letter dated February 16, 2023 from the BC Farmers’ Markets reporting the results of 
the 2022 BC Farmers’ Market Nutrition Coupon Program and requesting that the City 
send a thank you letter to the Honourable Adrian Dix, Minister of Health.  
 

THAT Council direct staff to prepare a letter of thanks to the Honourable Adrian Dix, 
Minister of Health in support of the BC Farmers’ Market Nutrition Coupon Program.  

 

I. PROCLAMATIONS 
1. Guillain-Barré Syndrome (GBS)/Chronic Inflammatory Demyelinating Polyneuropathy 

(CIDP) Foundation of Canada - Page 92 
Email dated March 13, 2023 requesting that the month of May 2023 be proclaimed as 
Guillain-Barré Syndrome (GBS) and Chronic Inflammatory Demyelinating 
Polyneuropathy (CIDP) Awareness Month in Port Alberni. 
 

THAT Council proclaim May 2023 as ‘GBS and CIDP Awareness Month’ in Port Alberni. 
 

J. CORRESPONDENCE FOR INFORMATION 
Correspondence found here provides information to Council. It may also include correspondence that 
may not be relevant to City services and responsibilities.  Correspondence regarding personnel matters, 
legal action and/or items of a confidential nature will not be included. 
 

1. Correspondence Summary - Page 99 
a. Union of BC Municipalities | Response to Council Resolution Re: Safe and Clean 

Affordable Housing 
b. C. & B. Yeo | Rex Road City Boulevard 
c. O. Brown | Echo Pool Closures 
d. D. Isbister | Pool Facility Closures 
e. Alberni Valley Ringette Association | Ice Time Bookings 
f. Ministry of Forests |Spongy Moth Eradication Pesticide Use Permit Issued for Aerial 

Spraying 
g. Ministry of Forests | Interfor Corporation’s Tenure Dispositions in Coastal BC 
h. Union of BC Municipalities | Strategic Priorities Fund Application for Integrated 

Asset Management and GIS Strategy (22-0912-SPF) 
i. Union of BC Municipalities | Strategic Priorities Fund Application for Sustainable 

Environmental Infrastructure Upgrade – Phase 1 [Argyle – 1st to 3rd] (22-0571-SPF) 
j. R. Brandon, D. Piatka, D. & L. Brown, and M. Forcier, | Falls Street Hedge 

Enforcement Complaints 
k. Mosaic Forest Management | Watershed Fact Sheets 
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K. REPORT FROM IN-CAMERA 
1. Release from In-Camera | Rail Trail Agreement 

THAT Council for the City of Port Alberni direct that the Mayor and Corporate Officer 
sign a Rail Trail Agreement between the City and the Island Corridor Foundation, for the 
purpose of enabling construction of a public use pathway within the Island Corridor 
Foundation’s rail corridor, and setting conditions of use for that path. 
 

2. Release from In-Camera | Alberni Harbour Quay 
THAT Council select M. Clark and D. Jones | Ideal Me as the successful proponent to 
lease Unit 9 at Alberni Harbour Quay. 
 

And Further, THAT Council authorize the Mayor and Director of Corporate Services to 
enter in to a lease agreement with M. Clark and D. Jones | Ideal Me for Unit 9 at 
Alberni Harbour Quay at a rate of $355.97 per month plus GST for a term of 5 years 
with the option to renew the lease for a further 5 years. 
 

THAT Council select K. Smith | Sea Dragon Studios as the successful proponent to lease 
Unit 13 at Alberni Harbour Quay. 
 

And Further, THAT Council authorize the Mayor and Director of Corporate Services to 
enter in to a lease agreement with K. Smith | Sea Dragon Studios for Unit 13 at Alberni 
Harbour Quay at a rate of $307.87 per month plus GST for a term of 5 years with the 
option to renew the lease for a further 5 years. 
 

THAT Council select L. Gover | Sassy Woodpecker as the successful proponent to lease 
Unit 16 at Alberni Harbour Quay. 
 

And Further, THAT Council authorize the Mayor and Director of Corporate Services to 
enter in to a lease agreement with L. Gover | Sassy Woodpecker for Unit 16 at Alberni 
Harbour Quay at a rate of $287.10 per month plus GST for a term of 5 years with the 
option to renew the lease for a further 5 years. 
 

3. Release from In-Camera | 2023 – 2027 Five Year Financial Plan, Bylaw No. 5075 
THAT Council direct that the Draft 2023 – 2027 Five Year Financial Plan include $35,000 
in 2023 for the purpose of implementing the structural recommendations of the City 
Hall Violence Risk Assessment Final Report and consider including additional budget to 
undertake similar work at other City facilities. 

 

L. COUNCIL REPORTS 
1. Council and Regional District Reports - Page 146 
 

THAT the Council reports outlining recent meetings and events related to the City’s 
business, be received. 
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M. NEW BUSINESS 
New items of business requiring Council direction as well as an opportunity for Council to raise issues as 
a result of the business of the meeting or to identify new items for subsequent meetings by way of a 
‘Notice of Motion’.  
 

1. ALC Non-Farm Use Permit on ALR Land - Page 147 
Report dated March 16, 2023 from the Planner I requesting Council support the 
Tseshaht First Nation’s application to obtain a Non-Farm Use Permit from the 
Agricultural Land Commission (ALC) to construct a low-impact commercial 
campground. 
 

a. THAT Council support the Tseshaht First Nation’s application for non-farm uses for 
the proposed campground and forward the application to the Agricultural Land 
Commission, noting that the campground use would be low impact and that the 
land is within Tseshaht territory.  

 

b. THAT Council inform the Agricultural Land Commission that an application for a 
Zoning and Official Community Plan amendment may be required if the ALC 
approves the non-farm use along with an easement for the City to access utilities. 

 

2. Temporary Expanded Service Area (TESA) - Page 183 
Report dated March 16, 2023 from the Manager of Planning requesting Council 
authorization to extend the Temporary Expanded Service Area from March 31, 2023 to 
December 31, 2024. 
 

a. THAT Council extend the Temporary Expanded Service Area (TESA) from March 31, 
2023 to December 31, 2024 to align with Bulletin 23-01 which replaces policy 
directive 22-05.  

 

b. THAT the Director of Corporate Services be delegated to execute the Licence of 
Occupation for the Temporary Expanded Service Area (TESA) on City owned lands.  

 

c. THAT Council authorize a fee of $300 dollars for the patio use of City owned lands 
for the Temporary Expanded Service Area (TESA). 

 

d. THAT Council direct Staff to prepare a Bylaw to permit encroachment on City streets 
and sidewalks for the purpose of operating a patio. 

 

3. Shaw Cablesystems Limited | Municipal Access Agreement - Page 192 
Report dated March 20, 2023 from the Director of Corporate Services requesting 
Council authorize staff to enter into a Municipal Access Agreement with Shaw. 
 

THAT Council authorize the Mayor and Corporate Officer to execute a Municipal Access 
Agreement between Shaw and the City of Port Alberni. 
 

N. QUESTION PERIOD 
An opportunity for the public to ask questions of Council. 
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O. ADJOURNMENT 
That the meeting adjourn at       PM  
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MUNICIPAL ACCESS AGREEMENT 
 

BETWEEN 
 
 

THE CITY OF PORT ALBERNI 
 
 

AND 
 
 

SHAW CABLESYSTEMS LIMITED 
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MUNICIPAL ACCESS AGREEMENT 

This Municipal Access Agreement shall be effective as of the ___ day of ______, 20__ (the 
“Effective Date”). 

 
BETWEEN: 

CITY OF PORT ALBERNI 
(the “Municipality”) 

- and - 

SHAW CABLESYSTEMS LIMITED  
(the “Company”) 

(each, a “Party” and, collectively, the “Parties”) 

RECITALS 

WHEREAS the Company is a “telecommunications common carrier” as defined in the 
Telecommunications Act, S.C. 1993, c.38 (“Telecom Act”) or “distribution undertaking” as 
defined in the Broadcasting Act, S.C. 1991, c.11 (collectively, a “Carrier”) and is subject to the 
jurisdiction of the Canadian Radio-television and Telecommunications Commission (the 
“CRTC”); 

AND WHEREAS, the Company requires to construct, maintain and operate its 
Equipment in, on, over, under, across or along (“Within”) highways and other public rights-of-
way in the Municipality (“Right-of-Way” or “ROW”); 

AND WHEREAS, pursuant to section 43 of the Telecom Act, the Company requires the 
Municipality’s consent to construct its Equipment Within the ROW and the Municipality is 
willing to grant the Company a non-exclusive right to access and use the ROW; provided that 
such use will not unduly interfere with the public use and enjoyment of the ROW, nor any rights 
or privileges previously conferred or conferred after the Effective Date by the Municipality on 
Third Parties to use or access the ROWs; 

AND WHEREAS the Parties have agreed that it would be mutually beneficial to outline 
the terms and conditions pursuant to which the Municipality hereby provides its consent; 

NOW THEREFORE in consideration of the mutual terms, conditions and covenants 
contained herein, the Parties agree and covenant with each other as follows: 
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1. DEFINITIONS AND INTERPRETATION 

1.1. Definitions. 

(a) “Above-ground Equipment” means any structure located on the surface of the 
ROW used to house or support the Equipment, and includes cabinets, pedestals, 
poles and lamp poles but excludes aerial Equipment. 

(b) “Affiliate” means: 

i.  in the case of the Company, “affiliate” as defined in the Canada Business 
Corporations Act that is also a Carrier.  

ii. in the case of the Municipality, a local board, agency or commission of 
the Municipality or a corporation which is partially or solely owned by, 
and is controlled by, the Municipality, and which has as a primary 
purpose, the management and maintenance of the ROWs.    

(c) “Business Day” means any day except Saturday, Sunday, any day which is a 
federal statutory holiday in Canada or any day on which banking institutions in 
the Province of British Columbia are authorized or required by law or other 
governmental action to close. 

(d) “Emergency” means an unforeseen situation where immediate action must be 
taken to preserve the environment, public health, safety or an essential service 
of either of the Parties. 

(e) “Hazardous Substance” means any harmful substance including, without 
limitation, electromagnetic or other radiation, contaminants, pollutants, 
dangerous substances, dangerous goods and toxic substances, as defined, 
judicially interpreted or identified in any applicable law (including the common 
law). 

(f) “Equipment” means the transmission and distribution facilities owned by the 
Company and its Affiliates, comprising fibre optic, coaxial or other nature or 
form of cables, pipes, conduits, poles, ducts, manholes, handholds and ancillary 
structures and equipment located Within the ROWs. 

(g) “Municipal Engineer” means the Director of Engineering and Public Works of the 
Municipality or the individual designated by him or her. 

(h) “Municipality’s Costs” means the reasonable and verifiable costs and expenses 
of the Municipality, including the cost of labour and materials, plus a reasonable 
overhead charge of 10%. 

(i) “Permit” means a Work on City Streets Permit, a Soil Removal/Deposit Permit (if 
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soil to be deposited in Municipal limits) or a Hydrant Use Permit (if use of 
hydrant is required during construction).. 

(j) “Service Drop” means a cable that, by its design, capacity and relationship to 
other cables of the Company, can be reasonably considered to be for the sole 
purpose of connecting backbone of the Equipment to not more than one 
individual customer or building point of presence or property.  

(k) “Third Party” means any person that is not a party to this Agreement nor an 
Affiliate of either Party, and includes any person that attaches its facilities in, on 
or to the Equipment under an agreement with the Company. 

(l) “Work” means, but is not limited to, any installation, removal, construction, 
maintenance, repair, replacement, relocation, operation, adjustment or other 
alteration of the Equipment performed by the Company Within the ROWs, 
including the excavation, repair and restoration of the ROWs. 

1.2. Recitals and Schedules.  The beginning part of this Agreement entitled “Recitals” and 
the following schedules are annexed to this Agreement and are hereby incorporated by 
reference into this Agreement and form part hereof: 

Schedule A - Fees and Charges Payable by the Company 
 

2. USE OF ROW 

2.1. Consent to use ROW.  The Municipality hereby consents to the Company’s use of the 
ROW for the purpose of performing its Work, subject to the terms and conditions of this 
Agreement and in accordance with all applicable municipal by-laws, rules, policies, 
standards and guidelines (“Municipal Guidelines”) pertaining to the Equipment and the 
use of the ROW. 

2.2. Proviso. Notwithstanding Section 2.1 and any other provisions of this Agreement, to the 
extent that any of the Municipal Guidelines or any terms contained within a Permit are 
inconsistent with the terms of this Agreement, the Company shall not be required to 
comply with such Municipal Guidelines or Permit terms. 

2.3. Scope of municipal consent.  The Company shall not, in the exercise of its rights under 
this Agreement, unduly interfere with the public use and enjoyment of the ROW. 

2.4. No ownership rights.  The Parties acknowledge and agree that: 

(a) the use of the ROW under this Agreement shall not create nor vest in the 
Company any ownership or property rights in the ROW; and  

(b) the placement of the Equipment Within the ROWs shall not create or vest in the 
Municipality any ownership or property rights to the Equipment. 
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2.5. Condition of ROWs.  The Municipality makes no representations or warranties as to the 
state of repair of the ROW or the suitability or fitness of the ROW for any business, 
activity or purpose whatsoever, and the Company hereby agrees to accept the ROW on 
an “as is” basis. 

3. PERMITS TO CONDUCT WORK 

3.1. Where Permits required. 

(a) Subject to Section 3.2, The Company requires a Permit for any Work Within the 
ROW that requires excavation including: 

i. the installation of buried Equipment crossing a road; 

ii. the installation of new Above-ground Equipment; 

iii. the relocation of buried Equipment or Above-ground Equipment; 

and 

iv. the replacement of existing Above-ground Equipment with 

equipment that is significantly larger.  

(b) For each Permit required above, the Company shall submit to the Municipality a 
completed application, in a form specified by the Municipality and including the 
applicable fees set out in Schedule A, including the pavement degradation fee. 

(c) Subject to Section 3.5, the Municipality will issue the applicable Permits within 
15 days of receiving a complete Application, or such other time as agreed to by 
the Parties having regard to the complexity of the Work covered by the 
Application and the volume of Permit Applications before the Municipality at 
that time. 

3.2. No Permits for routine Work. Notwithstanding Section 3.1, the Company may, with 
advance notice as required by the Municipality’s traffic management policies, but 
without first obtaining a Permit: 

(a) utilize existing ducts or similar structures of the Equipment; 

(b) carry out routine maintenance and field testing to its Equipment; and 

(c) install and repair Service Drops;  

provided that, except where hand-digging, the Company shall not break up or otherwise 
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disturb the hard surface of the ROW without the Municipality’s prior written consent.    

3.3. Expiry of Permit.  In the event that the Company has not commenced construction of 
the approved Work associated with a particular Permit within 180 days of the date of 
issuance of the Permit, and has not sought and received an extension to the Permit from 
the Municipality, which extension shall not be unreasonably withheld, the Permit shall 
be null and void.    In such circumstances, any fees paid by the Company in respect of 
the expired Permit shall not be refunded and the Company must obtain a new Permit 
for the Work. 

3.4. Submission of plans.  Unless otherwise agreed to by the Municipality, the Company 
shall, prior to undertaking any Work that requires a Permit, submit the following to the 
Municipal Engineer: 

(a) construction plans of the proposed Work, showing the locations of the proposed 
and existing Equipment and other facilities, and specifying the boundaries of the 
area within the Municipality within which the Work is proposed to take place; 
and 

(b) all other relevant plans, drawings and other information as may be normally 
required by the Municipal Engineer from time to time for the purposes of issuing 
Permits. 

3.5. Refusal to issue Permits.  In case of conflict with any bona fide municipal purpose, 
including reasons of public safety and health, conflicts with existing infrastructure, 
proposed road construction, or the proper functioning of public services, all as identified 
in writing to the Company by the Municipality, the Municipality may request 
amendments to the plans referred to in Section 3.4 or may choose to refuse to issue a 
Permit in accordance with Section 3.1. 

3.6. Restoration of the Company’s service during Emergencies.  Notwithstanding Section 
3.1, in the event of an Emergency, the Company shall be permitted, provided that the 
Company gives notice to the Municipality as soon as reasonably practicable, to perform 
such remedial Work as is reasonably necessary to restore its services without complying 
with Section 3.1; provided that the Company does comply with Section 3.1 within five 
(5) Business Days of completing the Work. 

3.7. Temporary changes by Municipality.  Notwithstanding any other provision in this 
Agreement, the Municipality reserves the right to set, adjust or change the approved 
schedule of Work by the Company for the purpose of coordinating or managing any 
major events or activities, including the restriction of any Work during those restricted 
time periods; provided however, that any such adjustment or change shall be conducted 
so as minimize interruption to the Company’s operations.  The Municipality shall use its 
commercially reasonable efforts to provide to the Company forty-eight (48) hours 
advance written notice of any change to the approved schedule of Work, except that, in 
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the case of any Emergency, the Municipality shall provide such advance notice as is 
reasonably possible in the circumstances.  

3.8. Security.   On the Effective Date, the Company shall deliver to the Municipality and shall 
maintain during the term of this Agreement cash or an irrevocable, and automatically 
renewing letter of credit, issued by and presentable at a financial institution and 
location acceptable to the Municipality, in an amount equal to Security in the $25,000 
(the “Security”).  Subject to the Municipality providing information or confirmation 
reasonably requested by the issuing financial institution, the Municipality may use the 
Security to remedy any default of the Company under this Agreement or any losses or 
liabilities incurred by the Municipality arising from or in any way related to the Works or 
this Agreement.  In the event that the Municipality uses the Security as described in the 
previous sentence, the Company shall with 30 days of notice from the Municipality 
replenish the Security to the amount referenced above.  The Municipality may hold the 
Security until the Municipality is satisfied that the Company has fulfilled all of its 
obligations under this Agreement, or within one year of the expiration of this 
Agreement, whichever occurs first, at which time the Municipality shall release the 
Security, or portion remaining thereof, if any, to the Company without interest.   

4. MANNER OF WORK 

4.1. Compliance with Applicable Laws, etc.  All Work shall be conducted and completed to 
the satisfaction of the Municipality and in accordance with: 

(a) the applicable laws (and, in particular, all laws and codes relating to occupational 
health and safety);  

(b) the Municipal Guidelines;  

(c) this Agreement; and  

(d) the applicable Permits issued under Section 3.1. 

4.2. Stoppage of Work.  The Municipality may order the stoppage of the Work for any bona 
fide municipal purpose or cause relating to public health and safety or any 
circumstances beyond its control.  In such circumstances, the Municipality shall provide 
the Company with a verbal order and reasons to stop the Work and the Company shall 
cease the Work immediately.  Within two (2) business days of the verbal order, the 
Municipality shall provide the Company with a written stop work order with reasons.  
When the reasons for the Work stoppage have been resolved, the Municipality shall 
advise the Company immediately that it can commence the Work. 

4.3. Coordination of Work.  The Company shall use its reasonable efforts to minimize the 
necessity for road cuts, construction and the placement of new Equipment Within the 
ROW by coordinating its Work and sharing the use of support structures with other 
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existing and new occupants of the ROW. 

4.4. Emergency contact personnel.  The Company and the Municipality shall provide to each 
other a list of 24-hour emergency contact personnel, available at all times, including 
contact particulars, and shall ensure that the list is kept current. 

4.5. Emergency work by Municipality. In the event of an Emergency, the Municipality shall 
as soon as reasonably practicable contact the Company and, as circumstances permit, 
allow the Company a reasonable opportunity to remove, relocate, protect or otherwise 
deal with the Equipment, having regard to the nature of the Emergency.  
Notwithstanding the foregoing, the Municipality may take all such measures it deems 
necessary to address the Emergency and otherwise re-establish a safe environment, and 
the Company shall pay the Municipality’s Costs that are directly attributable to the Work 
or the presence of the Equipment in the ROWs. 

4.6.  “As-built” drawings.  Where required by the Municipality, the Company shall, no later 
than 90 days after completion of any Work provide the Municipal Engineer with 
accurate “as-built” drawings, prepared in accordance with such standards as may be 
required by the Municipal Engineer, sufficient to accurately establish the plan, profile 
and dimensions of the Equipment installed Within the ROWs.  Such drawings shall only 
be used for the purposes of facilitating the Municipal Engineer’s conduct of planning 
and issuance of Work permits. The “as-constructed” drawings must be protected 
through reasonable measures and must not be shared beyond those who require it for 
the purposes described above, nor must they be used for any other purpose or 
combined with other information.  

4.7. Where Equipment is located incorrectly.  Where the location of any portion of the 
Equipment in a ROW is located outside a distance of 1 metre horizontally (centre-line to 
centre-line) from the location approved in the Permit or as shown on the as-built 
drawings (as accepted by the Municipality) and, as a result, the Municipality is unable to 
install its facilities Within the affected ROWs in the manner it expected based on the 
Permit or as-built drawings (the “Conflict”), the following shall apply:    

At the option of the Company, either: 

(a) the Company may at its costs relocate its Equipment that is located incorrectly 
to accommodate the installation of the Municipality’s facilities. The 
Municipality shall assist the Company in identifying an alternative location for 
the Company’s Equipment to be relocated in the ROW; or 

(b)  

i. if the Municipality’s facilities may still be installed Within the 
ROW, the Company shall be responsible for all costs incurred by 
the Municipality to redesign the facilities and all installation costs 
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which exceed the estimated cost of installing the facilities; or 

ii. if the Municipality’s facilities cannot be installed Within the ROW, 
the Company shall pay all costs incurred by the Municipality to 
redesign and install the facilities in an alternate location, including 
all costs of securing alternate rights of way. 

4.8. Agents and Sub-contractors.  Each Party agrees to work with the other Party directly to 
resolve any issues arising from any of the acts, omissions or performance of its agents 
and sub-contractors. 

5. REMEDIAL WORK 

5.1. General.  Following the completion of any Work, the Company shall leave the ROW in a 
neat, clean, and safe condition and free from nuisance, all to the satisfaction of the 
Municipality.  Subject to Section 5.5, where the Company is required to break or 
otherwise disturb the surface of a ROW to perform its Work, it shall repair and restore 
the surface of the ROW to substantially the same condition it was in before the Work 
was undertaken, all in accordance with the Municipal Guidelines and to the satisfaction 
of the Municipal Engineer.  

5.2. Permanent Road Restoration.  If the Company has excavated, broken up or otherwise 
disturbed the surface of a ROW, the requirements for the Company completing the road 
restoration work will vary depending on if and when pavement has been recently 
repaved or overlaid, as follows: 

(a) if pavement has been repaved or overlaid during the five-year period 
immediately prior to the date of issuance of the Permit, then the Municipality 
may require that the Company grind and overlay the full lane width of pavement 
in the ROW; 

(b) if pavement has been repaved or overlaid during the two-year period 
immediately prior to the date of issuance, then the Municipality may require 
that the Company grind and overlay the full width of the pavement in the ROW; 

(c) in either subsections (a) or (b) above, if Third Parties, including the Municipality 
as a provider of services to the public, has excavated, broken up or otherwise 
disturbed the pavement to be ground and overlaid, the costs of that grind and 
overlay will be apportioned between the Company and the Third Parties on the 
basis of the area of their respective cuts; 

(d) the Municipality will not require grind and overlay under subsections (a) or (b) 
above for road restoration work involving: 

i. service connections to buildings where no other reasonable means of 
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providing service exists and the Company had no requirement to provide 
service before the new pavement was placed; 

ii. Emergencies; and  

iii. other situations deemed by the Municipal Engineer to be in the public 
interest; and 

(e) if the Municipality has required the Company to grind and overlay under either 
subsections (a) or (b) above, the Company will have no obligation to pay 
Pavement Degradation fees under Schedule A in relation to that pavement. 

5.3. Temporary repair.  Where weather limitations or other external conditions beyond the 
control of the Company do not permit it to complete a final repair to the ROW within 
the expected period of time, the Company may complete a temporary repair to the 
ROW; provided that, subject to Section 5.5, the Company replaces the temporary repair 
with a final repair within a reasonable period of time.  All repairs to the ROW by the 
Company shall be performed in accordance with the Municipal Guidelines and to the 
satisfaction of the Municipality. 

If a temporary repair gives rise to an unsafe condition, then this shall be deemed to 
constitute an Emergency and the provisions of Section 4.5  shall apply. 

5.4. Warranty for repairs.  The Company warrants its temporary repair, to the satisfaction of 
the Municipality until such time as the final repair is completed by the Company, or, 
where the Municipality is performing the final repair, for a period of two (2) years or 
until such time as the final repair is completed by the Municipality, whichever is earlier. 
The Company shall warrant its final repairs for a period of two (2) years from the date of 
their completion.  

5.5. Repairs completed by Municipality.  Where:  

(a) the Company fails to complete a temporary repair to the satisfaction of the 
Municipality within 10 Business Days of being notified in writing by the 
Municipality, or such other period as may be agreed to by the Parties; or 

(b) the Company and the Municipality agree that the Municipality should perform 
the repair,  

then the Municipality may effect such work necessary to perform the repair and the 
Company shall pay the Municipality’s Costs of performing the repair. 

6. LOCATING FACILITIES IN ROWs  

6.1. Locates.  The Company agrees that, throughout the Term it shall, at its own cost, record 
and maintain adequate records of the locations of its Equipment.  Each Party shall, at its 
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own cost and at the request of the other Party (or its contractors or authorized agents), 
physically locate its respective facilities by marking the ROW using paint, staking or 
other suitable identification method (“Locates”), under the following circumstances: 

(a) in the event of an Emergency, within two hours of receiving the request or as 
soon as practicably possible, following which the requesting Party will ensure 
that it has a representative on site (or alternatively, provide a contact number 
for its representative) to ensure that the area for the Locates is properly 
identified; and 

(b) in all other circumstances, within a time reasonably agreed upon by the Parties.   

6.2. Provision of Mark-ups.  The Parties agree to respond within 10 Business Days to any 
request from the other Party for a mark-up of municipal infrastructure or Equipment 
design drawings showing the location of any portion of the municipal infrastructure or 
Equipment, as the case may be, located within the portion of the ROWs shown on the 
plans (the “Mark-ups”), and shall provide such accurate and detailed information as 
may be reasonably required by the requesting Party.   

In situations where the mark-ups for underground facilities provided by the Company to 
the City and which the City requires for pre-design/planning purposes, do not contain 
sufficient design information and survey detail, the Company is to undertake field 
investigations to verify the location of these underground facilities. The vertical 
coordinates are to be provided in the format chosen by the City (such as depth of cover 
or metres above sea level) and within a level of accuracy agreed upon by the City and 
the Company. The City and the Company are to each pay 50% of the costs associated 
with the field investigations. 
 

6.3. Inaccurate Locates.  Where the Company’s Locates do not accurately correspond with 
either the Mark-ups or physical location of the Equipment, and as a result, the 
Municipality is unable to install its facilities Within the affected ROWs in the manner it 
expected based on the Locates provided by the Company (the “Error”), the Company 
shall pay the Municipality the direct costs stemming from the Error. 

An Inaccurate Locate resulting from equipment relocated due to ground movement 
stemming from, among other things, weather conditions or work or activities carried 
out by a third party or the Municipality is not an Error. In the event of a disagreement as 
to the existence of an Error, the parties agree to work together to determine whether or 
not the Error stems from ground movement or work or activities carried out by third 
parties or the Municipality. 

 

If it is determined that the conditions of the municipal right-of-way have changed, the 
parties agree to be reasonable, including with respect to the allocation of direct costs 
stemming from the change. 

REGULAR COUNCIL AGENDA - MARCH 27, 2023 205



7. RELOCATION OF PLANT 

7.1. General.  Where the Municipality requires and requests the Company to relocate its 
Equipment for bona fide municipal purposes, the Municipality shall notify the Company 
in writing and, the Company shall, within 180 days thereafter or such other time as 
agreed to by the Parties having regard to the schedules of the Parties and the nature of 
the relocation required, perform the relocation and any other required and associated 
Work. 

7.2. Municipality’s efforts.  The Municipality will make good faith efforts to provide 
alternative routes for the Equipment affected by the relocation to ensure uninterrupted 
service to the Company’s customers.  Once the Company has provided the Municipality 
with all information the Municipality requires to enable it to process a Permit 
application, the Municipality shall provide, on a timely basis, all Permits required to 
allow the Company to relocate the Equipment. 

7.3. Reimbursement by Municipality for the Company’s Relocation Costs.  The Municipality 
shall reimburse the Company for all of its reasonable and verifiable costs of completing 
a relocation requested by the Municipality (the “Relocation Costs”). 

8. FEES AND OTHER CHARGES 

8.1. General. The Company covenants and agrees to pay to the Municipality the fees, 
charges and Municipality’s Costs in accordance with this Agreement, including the fees 
and charges set out in Schedule A.  

8.2. Invoices.  Unless expressly provided elsewhere in this Agreement, where there are any 
payments to be made under this Agreement, the Party requesting payment shall first 
send a written invoice to the other Party, setting out in detail all amounts owing, 
including any applicable provincial and federal taxes and interest payable on prior 
overdue invoices, and the payment terms.  The Parties agree that all payments shall be 
made in full by no later than 60 days after the date of the invoice was received.  

8.3. Payment of taxes.  The Company shall pay, and shall expressly indemnify and hold the 
Municipality harmless from, all taxes lawfully imposed now or in the future by the 
Municipality or all taxes, rates, duties, levies or fees lawfully imposed now or in future 
by any regional, provincial, federal, parliamentary or other governmental body, 
corporate authority, agency or commission (including, without limitation, school boards 
and utility commissions) but excluding the Municipality, that are attributable to the 
Company’s use of the ROW. 

9. TERM AND TERMINATION 

9.1. Initial term and renewal.  This Agreement shall have an initial term of 25 years 
commencing on the Effective Date and shall be renewed automatically for successive 25 
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year terms unless:  

(a) this Agreement is terminated by either Party in accordance with this Agreement;  

(b) a Party delivers initial notice of non-renewal to the other Party at least 60 days 
prior to the expiration of the then current term; or  

(c) this Agreement is replaced by a New Agreement (as defined below) between the 
Parties. 

9.2. Termination by either Party.  Either Party may terminate this Agreement without 
further obligation to the other Party, upon providing at least twenty-four (24) hours’ 
notice in the event of a material breach of this Agreement by the other Party after 
notice thereof and failure of the other Party to remedy or cure the breach within thirty 
(30) days of receipt of the notice. If, however, in the view of the non-breaching Party, it 
is not possible to remedy or cure the breach within such thirty (30) day period, then the 
breaching Party shall commence to remedy or cure the breach within such thirty (30) 
day period and shall complete the remedy or cure within the time period stipulated in 
writing by the non-breaching Party. 

9.3. Termination by Municipality.  The Municipality may terminate this Agreement by 
providing the Company with at least twenty-four (24) hours’ written notice in the event 
that the Company assigns or transfers this Agreement or any part thereof other than in 
accordance with Section 16.7.  

9.4. Automatic Termination.  This Agreement shall automatically terminate if the Company 
becomes insolvent, makes an assignment for the benefit of its creditors, has a 
liquidator, receiver or trustee in bankruptcy appointed for it or becomes voluntarily 
subject as a debtor to the provisions of the Companies’ Creditors Arrangement Act or 
the Bankruptcy and Insolvency Act. 

9.5. Obligations and rights upon termination or expiry of Agreement.  Notwithstanding any 
other provision of this Agreement, if this Agreement is terminated (other than in 
accordance with Sections 9.2, 9.3 and 9.4) or expires without renewal, then, subject to 
the Company’s rights to use the ROWs pursuant to the Telecom Act and, unless the 
Company advises the Municipality in writing that it no longer requires the use of the 
Equipment: 

(a) the terms and conditions of this Agreement shall remain in full force and effect 
until a new municipal access agreement (a “New Agreement”) is executed by the 
Parties; and 

(b) the Parties shall enter into meaningful and good faith negotiations to execute a 
New Agreement and, if, after six (6) months following the expiry of this 
Agreement, the Parties are unable to execute a New Agreement, then either 
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Party may apply to the CRTC to establish the terms and conditions of the New 
Agreement. 

9.6. Removing abandoned Equipment.  Where the Company advises the Municipality in 
writing that it no longer requires the use of any Equipment, the Company shall, at the 
Municipality’s request and within a reasonable period of time as agreed to by the 
Parties, act as follows at the Company’s sole cost and expense: 

(a) Remove the abandoned Equipment that is above ground; 

(b) Subject to (c) immediately below, make safe any underground vaults, manholes 
and any other underground structures that are not occupied or used by a Third 
Party, (collectively “Abandoned Underground Structures”); 

(c) Where, in the reasonable opinion of the Municipal Engineer, the Abandoned 
Underground Structures will interfere with any municipally-approved project 
that will require excavation or otherwise disturb the portions of the ROWs in 
which the Abandoned Underground Structures are located, then the Company 
shall, at or about the time the excavation of such portions of the ROWs for said 
project commences, remove the Abandoned Underground Structures therein. 

Upon removal of the abandoned Equipment or upon the removal or making safe of 
Underground Structures, the Company shall repair any damage resulting from such 
removal or making safe and restore the affected ROWs to the condition in which they 
existed prior to the removal or making safe.  If the Company fails to remove such 
Equipment and restore the ROWs within the time specified above and to the satisfaction 
of the Municipal Engineer, the Municipality may complete such removal and restoration 
and the Company shall pay the associated Municipality’s Costs.  

9.7. Continuing obligations. Notwithstanding the expiry or earlier termination of this 
Agreement, each Party shall continue to be liable to the other Party for all payments 
due and obligations incurred hereunder prior to the date of such expiry or termination. 

10. INSURANCE 

10.1. The Company shall obtain and keep in force throughout the existence of the Agreement 
insurance naming the Municipality as an additional insured and protecting the 
Municipality and the Company against claims by any person, including any member of 
the public using the Lands, for personal injury, death, property loss or damage, and third 
party liability or public liability claims arising from any accident or occurrence on the 
Lands or other loss relating to the Company’s use of the Lands to an amount of not less 
than Five Million ($5,000,000.00) Dollars per occurrence (the “Insurance Policy”). 

(a) The Insurance Policy shall provide that it is not terminable without the giving of 
30 days’ written notice to the Municipality. 
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(b) At the time of execution of this Agreement, the Company shall deliver to the 
Municipality certificate of insurance evidencing that the Company has obtained 
the Insurance Policy on the terms set out herein. 

(c) At any time during the Term of this Agreement, but no more than once every 
12 months, the Municipality may require the Company to provide evidence, in 
the form of a current certificate of insurance, to it that the Insurance Policy is 
valid and in full effect. 

11. LIABILITY AND INDEMNIFICATION  

11.1. Definitions.  For the purposes of this Article 11, the following definitions shall apply: 

(a) “Municipality” means the Municipality and its elected and appointed officials, 
officers, employees, contractors, agents, successors and assigns;  

(b) “Company” means the Company and its directors, officers, employees, 
contractors, agents, successors and assigns; 

(c) “Claims” means any and all claims, actions, causes of action, complaints, 
demands, suits or proceedings of any nature or kind;  

(d) “Losses” means, in respect of any matter, all losses, damages, liabilities, 
deficiencies, Costs and expenses; and   

(e) “Costs” means those costs (including, without limitation, all legal and other 
professional fees and disbursements, interest, liquidated damages and amounts 
paid in settlement, whether from a third party or otherwise) awarded in 
accordance with the order of a court of competent jurisdiction, the order of a 
board, tribunal or arbitrator or costs negotiated in the settlement of a claim or 
action. 

11.2. No liability, Municipality.  Except for Claims or Losses arising, in whole or in part, from 
the negligence or wilful misconduct of the Municipality, the Municipality shall not:  

(a) be responsible, either directly or indirectly, for any damage to the Equipment 
howsoever caused; and 

(b) be liable to the Company for any Losses whatsoever suffered or incurred by the 
Company,  

on account of any actions or omissions of the Municipality under this Agreement. 

11.3. No liability, both Parties.  Notwithstanding anything else in this Agreement, neither 
Party shall be liable to any person in any way for special, incidental, indirect, 
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consequential, exemplary or punitive damages, including damages for pure economic 
loss or for failure to realize expected profits, howsoever caused or contributed to, in 
connection with this Agreement and the performance or non-performance of its 
obligations hereunder.   

11.4. Indemnification.  Each party (the “Indemnifying Party”) hereby indemnifies and saves 
harmless the other party, its officers, directors, elected officials, employees and agents 
(the “Indemnified Party”) from and against any and all losses, claims, costs, expenses, 
damages and liabilities, causes of action, suits and judgments including all costs of 
defending or denying the same on a solicitor and client basis, and all costs of investigation, 
monitoring, remedial response, removal, restoration or permit acquisition and including 
all solicitor’s fees and disbursements in connection therewith which at any time may be 
paid or incurred by or claimed against the Indemnified Party arising, directly or indirectly, 
out of: 

(a) the activities of the Indemnifying Party under this Agreement; 

(b) a breach by the Indemnifying Party of any of the covenants contained in this 
Agreement; 

(c) any wrongful act or neglect of the Indemnifying Party on or about the ROW;  

(d) any damage to property related to the Indemnifying Party’s use and occupancy of 
the ROW; 

(e) the death of or injury to any person arising out of or in any way connected with, 
directly or indirectly, the Indemnifying Party’s use and occupancy of the ROW. 

 
This section does not apply to the extent to which such liabilities, damages, costs, 
claims, suits or actions arising out of the gross negligence or willful misconduct of the 
Indemnified Party, its agents, servants, employees or contractors. 

12. ENVIRONMENTAL LIABILITY 

12.1. Municipality not responsible.  The Municipality is not responsible, either directly or 
indirectly, for any damage to the natural environment or property, including any 
nuisance, trespass, negligence, or injury to any person, howsoever caused, arising from 
the presence, deposit, escape, discharge, leak, spill or release of any Hazardous 
Substance in connection with the Company’s occupation or use of the ROW, unless such 
damage was caused directly or indirectly by the negligence or wilful misconduct of the 
Municipality or those for which it is responsible in law.  

12.2. Company to assume environmental liabilities.  The Company agrees to assume all 
environmental liabilities, claims, fines, penalties, obligations, costs or expenses 
whatsoever relating to its use of the ROW, including, without limitation, any liability for 
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the clean-up, removal or remediation of any Hazardous Substance on or under the ROW 
that result from: 

(a) the occupation, operations or activities of the Company, its contractors, agents 
or employees or by any person with the express or implied consent of the 
Company Within the ROW; or 

(b) any Equipment brought or placed Within the ROW by the Company, its 
contractors, agents or employees or by any person with the express or implied 
consent of the Company; 

except to the extent to which such damage was caused directly or indirectly in whole or 
in part by the negligence or wilful misconduct on the part of the Municipality or those 
for which it is responsible in law. 

13. FORCE MAJEURE 

Except for the Parties’ obligations to make payments to each other under this 
Agreement, neither Party shall be liable for a delay in its performance or its failure to 
perform hereunder due to causes beyond its reasonable control, including, but not 
limited to, acts of God, fire, flood, or other catastrophes; government, legal or statutory 
restrictions on forms of commercial activity; or order of any civil or military authority; 
national emergencies, insurrections, riots or wars or strikes, lock-outs or work stoppages 
(“Force Majeure”).  In the event of any one or more of the foregoing occurrences, 
notice shall be given by the Party unable to perform to the other Party and the Party 
unable to perform shall be permitted to delay its performance for so long as the 
occurrence continues.  Should the suspension of obligations due to Force Majeure 
exceed two (2) months, either Party may terminate this Agreement without liability 
upon delivery of notice to the other Party. 

14. DISPUTE RESOLUTION 

14.1. General. The Parties hereby acknowledge and agree that: 

(a) this Agreement has been entered into voluntarily by the Parties with the 
intention that is shall be final and binding on the Parties until it is terminated or 
expires in accordance with its terms;  

(b) it is the intention of the Parties that all Disputes (as defined in Section 14.2) be 
resolved in a fair, efficient, and timely manner without incurring undue expense 
and, wherever possible, without the intervention of the CRTC; and 

(c) the CRTC shall be requested by the Parties to consider and provide a decision 
only with respect to those matters which form the basis of the original Dispute 
as set out in the Dispute Notice issued under this Article 14. 
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14.2. Resolution of Disputes.  The Parties will attempt to resolve any dispute, controversy, 
claim or alleged breach arising out of or in connection with this Agreement (“Dispute”) 
promptly through discussions at the operational level.  In the event a resolution is not 
achieved, the disputing Party shall provide the other Party with written notice of the 
Dispute and the Parties shall attempt to resolve such Dispute between senior officers 
who have the authority to settle the Dispute.  All negotiations conducted by such 
officers shall be confidential and shall be treated as compromise and settlement 
negotiations.  If the Parties fail to resolve the Dispute within thirty (30) days of the non-
disputing Party’s receipt of written notice, either Party may initiate legal proceedings 
and/or submit the Dispute to the CRTC for resolution. 

14.3. Continued performance.  Except where clearly prevented by the nature of the Dispute, 
the Municipality and the Company agree to continue performing their respective 
obligations under this Agreement while a Dispute is subject to the terms of this Article 
14.   

15. NOTICES 

15.1. Method of Notice.  Any notice required may be sufficiently given by personal delivery 
or, if other than the delivery of an original document, by facsimile transmission to either 
Party at the following addresses: 

If to the Municipality: 
Attn:  Director of Corporate Services 
4850 Argyle Street 
Port Alberni, BC  V9Y 1V8 

 

  
If to the Company: With a copy to:  
Shaw Cablesystems Limited 
630 – 3 Avenue SW 
Calgary, AB  T2P 4L4 
 
Attn: SVP, Network & Supply Chain Ops 
 

Attn: EVP, Chief Legal & Regulatory 
Officer 
Facsimile: 403-716-6544 

  
15.2. Delivery of notice. Any notice given pursuant to Section 15.1 shall be deemed to have 

been received on the date on which it was delivered in person, or, if transmitted by 
facsimile during the regular business hours of the Party receiving the notice, on the date 
it was transmitted, or, if transmitted by facsimile outside regular business hours of the 
Party receiving the notice, on the next regular Business Day of the Party receiving the 
notice; provided, however, that either Party may change its address and/or facsimile 
number for purposes of receipt of any such communication by giving ten (10) days’ prior 
written notice of such change to the other Party in the manner described above. 
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16. GENERAL 

16.1. Entire agreement.  This Agreement, together with the Schedules attached hereto, 
constitutes the complete and exclusive statement of the understandings between the 
Parties with respect to the rights and obligations hereunder and supersedes all 
proposals and prior agreements, oral or written, between the Parties. 

16.2. Gender and number.  In this Agreement, words importing the singular include the plural 
and vice versa, words importing gender, include all genders. 

16.3. Sections and headings.  The division of this Agreement into articles, sections and 
subsections and the insertion of headings are for convenience of reference only and do 
not affect the interpretation of this Agreement. Unless otherwise indicated, references 
in this Agreement to an article, section, subsection or schedule are to the specified 
article, section or subsection of or schedule to this Agreement. 

16.4. Statutory references.  A reference to a statute includes all regulations and rules made 
pursuant to the statute and, unless otherwise specified, the provisions of any statute or 
regulation which amends, supplements or supersedes the statute or the regulation. 

16.5. Including.  Where the word “including” or “includes” is used in this Agreement it means 
“including (or includes) without limitation as to the generality of the foregoing”. 

16.6. Currency.  Unless otherwise indicated, references in this Agreement to money amounts 
are to the lawful currency of Canada. 

16.7. Assignment.  This Agreement may not be assigned, in whole or in part, without the prior 
written consent of the other Party.  Notwithstanding the foregoing, either Party shall 
have the right to assign this Agreement to an Affiliate without the consent of the other 
Party, provided that: i) it is not in material breach of this Agreement; ii) it has given 
prompt written notice to the other Party; iii) any assignee agrees to be bound by the 
terms and conditions of this Agreement; and iv) the assignee is not in direct competition 
with the other Party, in which case, prior written consent would be required.  
Notwithstanding the foregoing, the Company may assign this Agreement to a purchaser 
of all or substantially all of the assets or business of the Company provided that the 
assignee agrees to be bound by the terms and conditions of this Agreement. 

16.8. Parties to act reasonably.  Each Party shall at all times act reasonably in the 
performance of its obligations and the exercise of its rights and discretion under this 
Agreement. 

16.9. Amendments.  Except as expressly provided in this Agreement, no modification of or 
amendment to this Agreement shall be effective unless agreed to in writing by the 
Municipality and the Company. 
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16.10. Survival.  The terms and conditions contained in this Agreement that by their sense and 
context are intended to survive the performance thereof by the Parties hereto shall so 
survive the completion of performance, the expiration and termination of this 
Agreement, including, without limitation, provisions with respect to indemnification and 
the making of any and all payments due hereunder.  

16.11. Governing law.  This Agreement shall be governed by the laws of the Province of British 
Columbia and all federal laws of Canada applicable therein. 

16.12. Waiver.  Failure by either Party to exercise any of its rights, powers or remedies 
hereunder or its delay to do so shall not constitute a waiver of those rights, powers or 
remedies.  The single or partial exercise of a right, power or remedy shall not prevent its 
subsequent exercise or the exercise of any other right, power or remedy.  

16.13. Severability.  If any provision of this Agreement is determined by a court of competent 
jurisdiction to be invalid or unenforceable in whole or in part, such invalidity or 
unenforceability shall attach only to such provision and everything else in this 
Agreement shall continue in full force and effect 

16.14. Inurement.  This Agreement is and shall be binding upon and inure to the benefit of the 
Parties hereto and their respective legal representatives, successors, and permitted 
assigns, and may not be changed or modified except in writing, duly signed by the 
Parties hereto.   

16.15. Equitable Relief.  Either Party may, in addition to any other remedies it may have at law 
or equity, seek equitable relief, including without limitation, injunctive relief, and 
specific performance to enforce its rights or the other party’s obligations under this 
Agreement. 

IN WITNESS WHEREOF the parties hereto have executed and sealed this Agreement by their 
duly authorized representatives and on the date written below.  
 
 
CITY OF PORT ALBERNI     ) 
by its authorized signatories:     ) 
        )   C/S 
        ) 
Mayor        ) 
        ) 
        ) 
Corporate Officer      ) 
        ) 
Date:         ) 
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SHAW CABLESYSTEMS LIMITED    ) 
by its authorized signatories:     ) 
        )   C/S 
        ) 
Name:        ) 
        ) 
        ) 
Name:        ) 
        ) 
Date:         ) 
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SCHEDULE A 

FEES AND CHARGES PAYABLE BY THE COMPANY 

1. Permit Application Fees 

The Company shall pay Permit fees in the amount of $100.00 (One Hundred dollars) for each 
Permit required under this Agreement. The City shall be entitled to review such fee in 
accordance with its ordinary review of such rate as conducted by City Council, to determine if 
any changes to the fee is required to recognize changes in the City’s costs to issue Permits. Any 
increases to the fees proposed by the City hereunder shall be subject to review by the Company 
to ensure such increase is aligned with legislative and regulatory requirements and must be 
expressly accepted by the Company to become effective. In the event the parties are unable to 
agree on the increases to the fees within 90 days of a proposed increase, either party may 
invoke section 14. (Dispute Resolution) should any increase in fees be deemed unreasonable by 
the Company. 

2. Pavement Degradation Costs  

These fees reflect the fact that once pavement has been cut, the strength and longevity of the 
pavement cannot be restored. The cut edges lead to cracks and ultimately potholes and other 
defects that require ongoing maintenance and premature replacement. These fees reflect 
increased ongoing maintenance costs and loss of pavement life. 

Pavement Age Rate (per square metre) 

0-5 years $47.93 

6-10 years $35.95 

11-15 years $23.96 

16-20 years $11.98 

21 years and older N/A 
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